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 1.  TIME:  9:00   CASE#: MSC15-01216 
CASE NAME: SMITH VS. MOORE 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES 
FILED BY MATHEW MOORE 
* TENTATIVE RULING: * 
 
Granted. Plaintiff is ordered to submit verified responses to all discovery requests without 
objection by 11/13/17. Requested sanctions of $3,005 are awarded as against Plaintiff’s 
attorney.  

  

 2.  TIME:  9:00   CASE#: MSC15-01808 
CASE NAME: ANTIOCH-HILLCREST VS. YONG XU   
HEARING ON MOTION FOR ATTORNEY FEES 
FILED BY YONG XU, LIHUA SHAO 
* TENTATIVE RULING: * 
 
Plaintiff brought this action for the primary purpose of obtaining an order from this court that 
Defendants remove their red clay tile roof and replace it with a roof that was pre-approved by 
Plaintiff. Defendants sought to keep their red clay tile roof in place. The court’s decision at trial 
was to deny the request for removal of the red clay tile roof and to allow the red clay tile roof to 
remain in place. There is no doubt that Defendants are the prevailing parties. 
 

An award of attorney’s fees is determined using the “lodestar” method, which simply 
involves multiplying the number of hours spent by the hourly compensation of each attorney to 
arrive at a base value.  Komarova v. National Credit Acceptance, Inc. (2009, 1st Dist) 175 Cal 
App 4th 324).  The hours spent and the rates charged must be reasonable, as determined by 
the standard rates and hours charged to fee-paying clients. The court finds that the rates 
requested for both attorneys are high given the prevailing rate for representation in this 
community for an uncomplicated case such as this. The hourly rate for both attorneys is 
therefore set at $250 per hour. The hours expended appear to be reasonable given the amount 
of work required to bring this matter through trial. Total fee award is therefore $55,075.   

 

  

 3.  TIME:  9:00   CASE#: MSC16-01774 
CASE NAME: MARTHA ESPINOZA VS. JESUS ESPINOZA 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY MARTHA ESPINOZA 
* TENTATIVE RULING: * 
 
Appear to report on status of settlement talks and mediation. 

 

  

http://www.lexis.com/research/buttonTFLink?_m=2783a9d947069e16d9b015e510054bca&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bCal%20Civ%20Code%20%a7%201788.30%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=16&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b175%20Cal.%20App.%204th%20324%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAA&_md5=3cd8e844a90b4e9169cea57d901cae81
http://www.lexis.com/research/buttonTFLink?_m=2783a9d947069e16d9b015e510054bca&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bCal%20Civ%20Code%20%a7%201788.30%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=16&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b175%20Cal.%20App.%204th%20324%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAA&_md5=3cd8e844a90b4e9169cea57d901cae81
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 4.  TIME:  9:00   CASE#: MSC16-01774 
CASE NAME: MARTHA ESPINOZA VS. JESUS ESPINOZA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear to report on status of settlement talks and mediation. 

 

  

 5.  TIME:  9:00   CASE#: MSC17-00073 
CASE NAME: FIERRO VS. CITY OF CONCORD 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY CALIFORNIA HIGHWAY PATROL, STATE OF CALIFORNIA 
* TENTATIVE RULING: * 
 
Off calendar. Moving party was dismissed on October 10, 2017.  

  

 6.  TIME:  9:00   CASE#: MSC17-00388 
CASE NAME: SINGH VS. PAKSN, INC. 
HEARING ON MOTION TO COMPEL PRODUCTION OF DOCUMENTS WITHOUT OBJ. 
FILED BY TRILOCHAN SINGH 
* TENTATIVE RULING: * 
 
Dropped per moving party. 
 

  

 7.  TIME:  9:00   CASE#: MSC17-00533 
CASE NAME: STAFFORD VS. SISKIN ENTERPRISES 
HEARING ON MOTION TO COMPEL ARBITRATION 
FILED BY SISKIN ENTERPRISES, INC., et al. 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to November 9, 2017, at 9:00 a.m., in Department 33.  
Counsel for the moving parties has represented that all parties now agree to arbitration, and that 
a stipulation is being circulated.  The hearing will be dropped from calendar once the stipulation 
is received and approved. 
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 8.  TIME:  9:00   CASE#: MSC17-00838 
CASE NAME: OLIVARES VS. FRESHKO 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY FRESHKO PRODUCE SERVICES, INC. 
* TENTATIVE RULING: * 
 
The demurrer to Plaintiff’s first amended complaint is overruled.  Plaintiff has now sufficiently 
pled that he was not aware of Defendant’s role at the time of the accident, and that he could not 
have discovered Defendant’s role through the information available to him until hearing about 
the existence of a video of the accident on November 4, 2015.   

In testing the legal sufficiency of the complaint for purposes of a demurrer, the court gives the 
complaint a reasonable interpretation, admitting all material facts properly pleaded.  (Aubry v. 
Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 966-967.)   

“The discovery rule only delays accrual until the plaintiff has, or should have, inquiry notice of 
the cause of action.”  (Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 807 
(“Fox”.)  The plaintiff is charged with presumptive knowledge of an injury if he has information of 
circumstances to put him on inquiry notice or if he has the opportunity to obtain knowledge from 
sources open to his investigation.  (Ibid.)  “If such an investigation would have disclosed a 
factual basis for a cause of action, the statute of limitations begins to run on that cause of action 
when the investigation would have brought such information to light.”  (Id. at pp. 808-809.)  

Taking Plaintiff’s allegations as true, it does not appear that he had inquiry notice of Defendant’s 
possible wrongdoing prior to viewing the video produced on November 4, 2015.  Plaintiff alleges 
that he was only directly struck by the police car, and “did not know, and had no way of knowing 
that DEFENDANTS’ truck had any role in the accident.”  (First Amen. Compl. ¶ 13.)  Plaintiff 
further alleges that, at the time of the accident, it was a “physical impossibility” for him to 
suspect that Defendant’s truck obstructed the view of the driver of the vehicle that struck the 
police car.  (First Amen. Compl. ¶ 15.)   

The complaint also contains sufficient facts to show that Plaintiff did not have “sources open to 
his investigation” that would provide knowledge of Defendant’s involvement.  (See Fox, supra, 
35 Cal.4th at p. 807.)  The complaint states that “Plaintiff conducted a reasonable and diligent 
investigation of all potential causes of his injury, through counsel, [by] reviewing the pleadings of 
two lawsuits filed in relation to the accident, reviewing all witness[es] to the accident, and 
reviewing the sole two police reports related to the accident.”  (First Amen. Compl. ¶ 18.)  Yet 
Plaintiff’s investigation apparently did not reveal Defendant’s involvement.  The complaint states 
that the witnesses were not “aware of the existence of FRESHKO’s truck or its role or culpability 
in the accident;” that “[t]he two lawsuits made no mention of FRESHKO, and raised no 
allegations of any commercial truck;” and that the police reports did not name FRESHKO as a 
party believed to have been involved.  (First Amen. Compl. ¶ 18a-c.)   

Plaintiff alleges that it was not until on or about November 4, 2015 that the City of Pittsburg 
notified all parties and counsel involved in a separate lawsuit relating to the same accident that 
a video of the accident existed.  Plaintiff was not a party to the case that originally led to the 
video being produced, but was contacted by an attorney involved who called Plaintiff on 
November 4, 2015 to ask questions regarding the contents of the video.  (First Amen. Compl. ¶ 
18e.)  Plaintiff alleges that only then did he discover “the existence of DEFENDANTS’ truck and 
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its role in the accident.”  (First Amen. Compl. ¶ 18f.)  Accordingly, the statute of limitations ran 
from November 4, 2015, and Plaintiff’s complaint was filed within the two-year statute for 
personal injury claims.  (See Code of Civ. Proc. § 335.1.) 

  

 9.  TIME:  9:00   CASE#: MSC17-00838 
CASE NAME: OLIVARES VS. FRESHKO 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

  

10.  TIME:  9:00   CASE#: MSC17-01104 
CASE NAME: HONG VS. FELDMAN DENTAL 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY INTERDENT, INC., et al. 
* TENTATIVE RULING: * 
 
Continued to October 19, 2017 at 9:00 a.m. by the Court. 

  

11.  TIME:  9:00   CASE#: MSC17-01104 
CASE NAME: HONG VS. FELDMAN DENTAL 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY AZARINFAR DENTAL CORPORATION, et al. 
* TENTATIVE RULING: * 
 
Continued to October 19, 2017 at 9:00 a.m. by the Court. 
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12.  TIME:  9:00   CASE#: MSC17-01104 
CASE NAME: HONG VS. FELDMAN DENTAL 
HEARING ON MOTION TO STRIKE PORTIONS OF COMPLAINT 
FILED BY INTERDENT, INC., et al. 
* TENTATIVE RULING: * 
 
Continued to October 19, 2017 at 9:00 a.m. by the Court. 

  

13.  TIME:  9:00   CASE#: MSC17-01303 
CASE NAME: MADLANGBAYAN VS. CITY OF OAKLEY 
HEARING ON MOTION TO STRIKE PORTIONS OF PLAINTIFF'S COMPLAINT 
FILED BY MICHAEL FUENTEZ, MICHAEL FUENTEZ 
* TENTATIVE RULING: * 
 

The motion to strike is granted without leave to amend except upon a motion to amend 
pursuant to CCP § 473 after defendant Fuentez’s deposition has been taken. 

 
Plaintiffs argue they are entitled to plead gross negligence and, on that basis, a right to 

recover punitive damages.   
 
California recognizes the concept of “gross negligence” as an extreme variety of 

negligence, but allegations of gross negligence are irrelevant except in the limited areas where 
California law recognizes lesser or greater rights based on whether negligence is characterized 
as merely “ordinary” or “gross.”  The Use Note to CACI 425 makes this clear.  In pertinent part it 
states, “Give this instruction if a particular statute that is at issue in the case creates a distinction 
based on a standard of gross negligence. (See, e.g., Gov. Code, § 831.7(c)(1)(E) [immunity for 
public entity or employee to liability to participant or spectator to hazardous recreational activity 
does not apply if act of gross negligence is proximate cause of injury].”  Plaintiffs have not cited 
any such statute in this case.  Therefore, the words “gross negligence” in the Complaint are 
irrelevant and may be stricken.  (See CCP § 436 (“The court may, upon . . . motion . . . [s]trike 
out any irrelevant . . . matter inserted in any pleading.”) 

 
Plaintiffs argue the court should not just focus on the words “gross negligence,” but 

instead on what those words are intended to signify in this case – that defendant Fuentez 
exhibited a conscious disregard for the safety of plaintiffs’ decedent, which they claim is a 
sufficient state of mind to support an award of punitive damages.   

 
Plaintiffs are incorrect that such a state of mind is sufficient.  Plaintiffs cite a case from 

1981, Blegen v. Sup. Ct. (1981) 125 Cal.App.3d 959 in support of their argument.  However, 
Civil Code section 3294 was amended in 1987, and, regardless of whether “gross negligence” 
amounts to a “conscious disregard for the rights and safety of others”, the latter state of 
culpability, on its own, no longer supports an award of punitive damages.  Two other words were 
added to section 3294 in 1987, “willful” and “despicable.”   
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As stated in College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 725, “[b]y 
adding the word ‘willful’ to the ‘conscious-disregard’ prong of malice, the Legislature has 
arguably conformed the literal words of the statute to existing case law formulations. (See Taylor 
v. Superior Court, supra, 24 Cal.3d 890, 895-896 [malice involves awareness of dangerous 
consequences and a willful and deliberate failure to avoid them].)   However, the statute's 
reference to ‘despicable’ conduct seems to represent a new substantive limitation on punitive 
damage awards. Used in its ordinary sense, the adjective ‘despicable’ is a powerful term that 
refers to circumstances that are ‘base,’ ‘vile,’ or ‘contemptible.’ (4 Oxford English Dict. (2d ed. 
1989) p. 529.) As amended to include this word, the statute plainly indicates that absent an 
intent to injure the plaintiff, ‘malice’ requires more than a ‘willful and conscious’ disregard of the 
plaintiffs' interests. The additional component of ‘despicable conduct’ must be found.”   

 
Here, the allegations in support of plaintiffs’ claim for punitive damages that defendant 

seeks to strike are the heading “gross negligence” (Complaint at 7:21) and the allegation that 
the actions of defendants Fuentez and Salvitti, “taken as a whole, [were] extreme and rose to 
either an extreme departure from the ordinary standard of conduct and/or evidenced the want of 
even scant care” (Complaint at 9:10-13), which just tracks the definition of “gross negligence.”  
Defendants also seek to strike the request for exemplary damages.  (Complaint at 10:3-4.)  

 
None of these allegations show conduct that is base, vile or contemptible.  Nor do the 

other, factual allegations in the complaint even if the court looks past these labels, conclusions, 
and requests.  The Complaint alleges that defendant Fuentez suspected defendant Salvitti of 
driving under the influence of alcohol and/or drugs.  (¶ 40).  He followed her at a distance of 
thirty feet or less while traveling at a speed of 50 mph or greater. (¶ 43).  He disengaged his 
pursuit as Salvitti lost control of her vehicle.  (¶ 45.)  Before that, he never contacted dispatch or 
disengaged his pursuit “due to the inherent dangers, road conditions, potential presence of 
pedestrians, severity of the suspected offense, or danger to the public at large.”  Taken in 
totality, these allegations do not necessarily even show conduct that is negligent, let alone base, 
vile, or contemptible.  They certainly do not show base, vile, or contemptible conduct when 
evaluated by the heightened pleading standards that apply to punitive damages claims.  (See 
Anschutz Entertainment Group, Inc. v. Snepp (2009)171 Cal. App. 4th 598, 643 (allegations that 
defendants conduct was “intentional, and done willfully, maliciously, with ill will towards 
Plaintiffs, and with conscious disregard for Plaintiff’s rights” held insufficient). 
 

  

14.  TIME:  9:00   CASE#: MSC17-01603 
CASE NAME: CITY OF OAKLEY VS. BECK 
HEARING ON MOTION FOR ORDER OF POSSESSION 
FILED BY CITY OF OAKLEY 
* TENTATIVE RULING: * 
 
Granted. No opposition. 

 

 


